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Philip Kolvin QC was called to the Bar in 1985 and took Silk in 2009.

He practises in the field of licensing, regulation, planning and local government.

He joined Cornerstone Barristers in 1994 and was elected Head in 2014.

He is the Patron of the Institute of Licensing, the Chairman of Purple Flag and a Fellow of the Royal Society
of Arts.

He is the editor of leading textbooks across the fields of alcohol, sex and gambling.

Philip has recently returned to his licensing practice full time having acted as Leading Counsel for Sheffield
City Council at the Hillsborough Inquests. The Council was the licensing authority which certificated the
safety of the stadium at the time of the disaster.Later in the year, Philip will be appearing in the Supreme
Court in Hemming, an important European law challenge regarding licensing fees. This is the first licensing
case to reach the Supreme Court in living memory.

Please visit kolvin.co.uk for more information about Philip.

Philip is highly praised by clients and in legal directories. Recent comments include:
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"He seems always to be found at the cutting edge of licensing decisions." - Chambers UK 2015

"A real fighter when you are in a corner; nothing is too much trouble." - Legal 500 2015

"Enormously talented and intellectually outstanding." - Legal 500 2014

“I just wanted to say a huge thank you for all your efforts in getting us to a successful conclusion at
the appeal. Getting you on board was perhaps the defining moment. I have many good licensing
lawyer friends and they all called me to say we had the right man for the job.” - Nightclub Chief
Executive.

“Exceptionally busy and widely revered silk, active in the alcohol, gambling and sexual
entertainment venue spheres. Acts for both premises operators and regulatory authorities.” -
Chambers UK 2014

"An outstanding, well-prepared advocate at the top of his game." "Proactive in his approach, he lives
and breathes the case." - Chambers UK 2014

“A class act' with 'with outstanding expertise in the field" - Legal 500 2013

Philip Kolvin QC is "a man with a brilliant mind," who is "a one-man industry in himself." "Incredibly
hard-working," he has a well-regarded and diverse licensing practice and has acted in a number of
significant cases in gambling, liquor and adult entertainment licensing. - Chambers Guide to the Legal
Profession

"Philip Kolvin QC specialises in licensing, regulation, planning and local government and is head of
the set's licensing team. He is described as an 'astute and pragmatic barrister who works
unbelievably hard." - Chambers Guide to the Legal Profession

"May I thank you for your patience and competence. It restores faith in humanity when you come
across someone who can actually deliver what they say they can." - Licensee client

"Philip Kolvin's knowledge and advice is of the highest standard and I would recommend him to both
licensed operators and local authorities." - Neil Robertson, Chief Executive, British Institute of Innkeeping

Philip Kolvin QC has "excellent analytical skills, knows every aspect of legislation and its practical
effect intimately, and has a very practical approach and great rapport with clients". - Legal 500
Directory

“I am able to say that I have never felt so protected in my life. It genuinely felt to me as though you
were representing a family member. I will always remember the kindness and professionalism you
have extended to me.” Licensee client.

"I have always had a great admiration for him, not only for his legal knowledge on licensing laws but
his endless enthusiasm for the subject and the capacity to inspire others. From time to time, I am
asked for details of a good barrister in this field, and there is no better person than him in my
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opinion." Licensing consultant

Licensing

Philip’s main licensing work comprises:

Alcohol and public entertainment:

Industry: Philip acts for national supermarket and nightclub chains through to single shop owners.

His recent work has included:

Obtaining licences on appeal for Sainsbury’s and Brewdog in cumulative impact areas.
Successfully appealing revocation of Luminar Leisure’s Oceana nightclub in Kingston following fatal
stabbing.
Successful challenge to Home Office Guidance relating to interim steps on summary review
applications, enabling a nightclub to re-open despite interim and final orders for suspension of
licence.
Judicial review which established that Home Office guidance on the use of closure powers was
wrong, and resulted in the Home Office and Police paying damages to a licensee.
Hall & Woodhouse v Poole Borough Council in the High Court which established that premises
licence holders are not automatically liable for the defaults of their tenants.

Local authority: Philip has an extensive local authority licensing practice, advising authorities from the largest
to the smallest in the country, together with regional and county groups of authorities. He was closely
involved in the development of Westminster City Council’s licensing policy, which pioneered concepts of
cumulative impact and stress, together with other stress policies across the nation. He advises a very large
number of licensing authorities on their licensing policies and acted for all those authorities whose Licensing
Act policies were judicially reviewed in the Canterbury litigation. He also acted for Guildford Borough Council,
Westminster City Council, South Northamptonshire Council and the London Borough of Enfield in judicial
reviews which have set the modern law of licensing policy.

Philip has recently advised both trade associations and local authorities on late night levy. He advised the
City of London Corporation, which introduced the levy in 2014.
In 2014, Philip was instructed by the Chief Constable of Lancashire in relation to a proposed Early Morning
Restriction Order in Blackpool, which resulted in the establishment of a public-private partnership for
promoting a sustainable night time economy in the town centre.

Philip has acted as legal advisor in contentious committee hearings, including the Hells Angels Bulldog Bash
in Stratford and Radio 1’ Big Weekend in Maidstone.

Philip delivers well-received training to both members and officers under the Licensing Act 2003 and other
licensing legislation. He has been described as “born informative and entertaining.”

Gambling:
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Philip’s gambling work includes instructions from the industry and also national and local regulators.

Industry: Philip is regularly instructed by the leading bookmakers and by the Association of British
Bookmakers. He has worked extensively for casino operators in contested licence applications and appeals.
He also works for leading bingo and adult gaming centre operators.

Gambling Commission: Philip is Standing Counsel to the Commission.

Licensing authorities: Philip is instructed by all 16 licensing authorities permitted by Parliament to grant
casino licences under the Gambling Act 2005. This has involved extensive advisory work and drafting of
procedures and protocols for the casino licensing process. He has sat as legal assessor in contested
licensing hearings in a number of areas, and has worked on successful defences to casino licensing
decisions in the High Court and magistrates’ court. He has advised many licensing authorities on their
gambling policies, and advised and represented authorities in several contentious areas including split
premises

Sex licensing:

Philip acts for the industry, authorities and campaigners on sex licensing issues, before committees,
magistrates’ courts and the High Court.

Industry: Philip acts for leading lap dance operators in London and the provinces. His work includes applying
for licences and defending objections to renewal. He has obtained and retained lap dancing licences in many
locations, including obtaining a new sex licence in the Heart of Leicester Square before the Westminster
Licensing Committee, contrary to objections from the licensing authority itself, the police and environmental
health authority. He also obtained a 6 a.m. alcohol licence for a lap dancing operator in Coventry Street,
contrary to Westminster’s stress policy.

He acted for the sex shop industry in Soho in the important Court of Appeal case of Hemming, which
established that licensing authorities could not pass third party enforcement costs to licensees and resulted
in Westminster City Council repaying over £1m to the claimants. The case is now proceeding in the Supreme
Court.

He has advised many local authorities on their sex licensing policies, including consultation exercises, and
has appeared successfully in contested lap-dancing appeals, including against Secrets and Spearmint
Rhino.

Philip also advised the Fawcett Society and Object on their successful Parliamentary campaign to tighten the
law on lap-dancing, now embodied in the Policing and Crime Act 2009.

Sports:

Philip advises on licensing aspects of sports law. He is currently engaged as Leading Counsel for Sheffield
City Council for the Hillsborough Inquests.

He has expertise in the funding of policing and traffic management at football grounds, having advised in
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respect of major football clubs in England.

Security Industry Authority licensing

Philip advises the Security Industry Authority, the national regulator of door supervisors. Acting for Guildford
Borough Council, he persuaded a magistrates’ court to attach a condition to a premises licence requiring
door supervisors to be employed by Approved Contractors, the first time such a condition has been imposed.

Expertise:

Philip is highly committed to the advancement of understanding in the licensing field and the professionalism
of its practitioners. He is:

•Patron and past Chairman of the Institute of Licensing.

•Chairman of the Purple Flag Board.

•Past Chairman of the Best Bar None Board.

Publications

•The editor of Licensed Premises: Law and Practice (2 ed., Bloomsbury Press, 2013).

For reviews of Licensed Premises: Law, Practice and Policy, click the links below:

Licensing Review

Journal of Licensing

James Button Bulletin

•The author of Sex Licensing (Institute of Licensing 2010).

•The editor of Gambling for Local Authorities: Licensing, Planning and Regeneration (2 ed.) (Institute of
Licensing, 2010).

•Editor of Atkins Court Forms on Licensing

•A contributor to other licensing textbooks.

•A writer for many periodicals, including the Journal of Licensing, Racing Post, Local Government Chronicle,
Licensing Review, Morning Advertiser, Current Law Week and Scottish Licensing Law Practitioner.

•A trainer / lecturer in licensing for local authorities and the industry.

•A regular speaker / chair of national conferences on licensing.
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•The producer of a LACORS training video on hearings under the Licensing Act.

•A presenter on Law Society Training videos.

•A legal expert to Channel 4 Despatches documentary on lap dancing.

Leading Licensing Cases:

Philip has been involved in the following leading licensing cases:

R (Hemming) v Westminster City Council  [2013] EWCA Civ 591: proper approach to licensing fees.

Click Here for link.

Gurgur v London Borough of Enfield  [2013] EWHC 3483 (Admin): correct application of policy.

Click Here for link.

Clockfair v Sandwell MBC  [2012] EWHC 1857 (Admin): Right to review licences after time expired
for judicial review.

Click Here for link.

•R (Murco) v Bristol City Counci [2010] EWHC 1992 (Admin): ability of licensing authority to compel answers
to questions.

•R (Harper Leisure International) v Guildford Borough Council [2009] EWHC 2160 (Admin): abuse of
process in licensing.

•Hall and Woodhouse v Poole Borough Council [2009] EWHC 1587 (Admin): the leading case on criminal
liability under the Licensing Act 2003.

•R (South Northamptonshire Council) v Towcester Magistrates Court [2008] LLR 389: the test for personal
licences.

•R (JD Wetherspoon plc v Guildford Borough Council [2006] LLR 312: role and status of cumulative impact
policies.

•R (British Beer and Pub Association) v Canterbury City Council [2005] LLR 353: the first judicial review
under the Licensing Act 2003.

•Aujla & Ors, R (on the application of) v Slough Borough Council [2005] EWHC 1866 (Admin): Taxi licensing
judicial review.

•Ghadami & Anor v Chelmsford Crown Court & Anor [2005] EWCA Civ 1534: Powers of Crown Court.
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•R (Westminster City Council) v Middlesex Crown Court and Chorion plc [2002] LLR 538: the leading
authority on local authority licensing policy.

•R v Snaresbrook Crown Court ex parte Hestview Limited [2001] LLR 214: the leading authority on betting
licensing under the Betting Gaming and Lotteries Act 1963.

•R (Spearing) v London Borough of Hammersmith and Fulham [2002] LLR 401: legitimate expectation and
Article 8.

•Surrey Heath BC v McDonalds (1991) LGR 232: admissibility of evidence exterior to the premises.

•R (William Hill Organisation Ltd.) v Batley and Dewsbury Betting Licensing Committee [2004] LLR 536:
Procedural issues in betting cases.

Testimonials:

He seems always to be found at the cutting edge of licensing decisions - Chambers UK 2015

"Enormously talented and intellectually outstanding." - Legal 500 2014

“I just wanted to say a huge thank you for all your efforts in getting us to a successful conclusion at
the appeal. Getting you on board was perhaps the defining moment. I have many good licensing
lawyer friends and they all called me to say we had the right man for the job.” - Nightclub Chief
Executive.

“Exceptionally busy and widely revered silk, active in the alcohol, gambling and sexual
entertainment venue spheres. Acts for both premises operators and regulatory authorities.” -
Chambers UK 2014

"An outstanding, well-prepared advocate at the top of his game." "Proactive in his approach, he lives
and breathes the case." - Chambers UK 2014

“A class act' with 'with outstanding expertise in the field" - Legal 500 2013

Philip Kolvin QC is "a man with a brilliant mind," who is "a one-man industry in himself." "Incredibly
hard-working," he has a well-regarded and diverse licensing practice and has acted in a number of
significant cases in gambling, liquor and adult entertainment licensing. - Chambers Guide to the Legal
Profession

"Philip Kolvin QC specialises in licensing, regulation, planning and local government and is head of
the set's licensing team. He is described as an 'astute and pragmatic barrister who works
unbelievably hard." - Chambers Guide to the Legal Profession

"May I thank you for your patience and competence. It restores faith in humanity when you come
across someone who can actually deliver what they say they can." - Licensee client
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"Philip Kolvin's knowledge and advice is of the highest standard and I would recommend him to both
licensed operators and local authorities." - Neil Robertson, Chief Executive, British Institute of Innkeeping

Philip Kolvin QC has "excellent analytical skills, knows every aspect of legislation and its practical
effect intimately, and has a very practical approach and great rapport with clients". - Legal 500
Directory

“I am able to say that I have never felt so protected in my life. It genuinely felt to me as though you
were representing a family member. I will always remember the kindness and professionalism you
have extended to me.” Licensee client.

"I have always had a great admiration for him, not only for his legal knowledge on licensing laws but
his endless enthusiasm for the subject and the capacity to inspire others. From time to time, I am
asked for details of a good barrister in this field, and there is no better person than him in my
opinion." Licensing consultant

Cases

Major music festival granted licence

Philip Kolvin QC today secured a licence for a major music festival, the Boomtown Festival near Winchester.
The licence permits events to take place to 4 a.m. with a capacity of 59,999 people, replacing the current
more restrictive licence.

Boomtown started 7 years ago with an attendance of 2500. It now generates £7.4m for the Hampshire
economy and provides work for 11,500 people during the event.

Although there had been objections from statutory authorities, parish councils and residents' groups the
licence was granted on conditions reached through dialogue between the applicant and the authorities.

According to Philip, "This case demonstrates the value of a strong partnership with responsible authorities,
enabling issues to be mediated away. But is is also a reminder of the economic and cultural importance of
festivals, with Boomtown attracting visitation from 55 nations across the globe."

Philip Kolvin QC was instructed by Matthew Phipps of TLT.
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High Court rules that Wireless 2016 to go ahead

The High Court has today held that the 2016 Wireless Festival can go ahead in Finsbury Park on 8 – 10 July,
next month. After a 2 day judicial review hearing it has rejected an attempt by the Friends of Finsbury Park to
quash Haringey Council’s decision to grant permission to Festival Republic to hire part of the Park.

The Court rejected the Friends’ arguments that the Council did not have power to grant permission to hire
out part of the Park under section 145 Local Government Act 1972 and challenges to the consultation
entered into.

Wireless is one of the country’s premier R&B festivals, attracting up to 45,000 festival goers.

A fully reasoned judgment will follow in due course.

Philip Kolvin QC and Ranjit Bhose QC of Cornerstone Barristers acted for Haringey Council.

Cornerstone and Gosschalks team in Court of Justice of the European Union
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On 1 June 2016,  the Court of Justice of the European Union heard argument in the case of Hemming, the

leading case on licensing fees. 

The Supreme Court referred the case to the CJEU to consider the legality of charging up-front licence fees at
the point of application for a licence.

The claimants, represented by Head of Cornerstone Barristers Philip Kolvin QC, leading Matt Hutchings and
instructed by Gosschalks, submitted that the practice is contrary to the Services Directive 2006, transposed
into UK law by the Provision of Services Regulations 2009.

At the time the case was originally brought in the High Court, Westminster City Council charged an annual
application fee for the renewal of sex shop licences of £29,102. It has since reduced the fee to £3,288,
including enforcement costs.

The Advocate General will produce his opinion in July and the judgment is expected later this year.
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The team in the Court of Justice of the European Union

 

Philip Kolvin QC appears in Court of Justice of the European Union

The European Court will today hear the case of Hemming, the leading case on licensing fees. The case,
which has been referred to the European Court by the Supreme Court, concerns the legality of charging
up-front licence application fees to include the costs of the later enforcement of the licensing regime. The
claimants, represented by Head of Cornerstone Barristers Philip Kolvin QC, say that the practice is contrary
to the Services Directive 2006, transposed into UK law by the Provision of Services Regulations 2009.

At the time the case was brought, Westminster City Council charged an annual application fee for the
renewal of sex shop licences of £29,102. It has since reduced the fee to £3,288, including enforcement
costs.

A decision of the European Court is expected later this year.

Licensing and Illegal Workers

East Lindsey District Council v Abu Hanif (trading as Zara’s restaurant and takeaway)
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In an important judgment in the High Court, a High Court Judge has restored a licensing authority’s decision
to revoke a premises licence for employment of an illegal worker.

Zara’s restaurant traded in East Lindsey. The owner and licensee was Mr. Hanif. After a raid by the
immigration authorities it was discovered that Mr. Hanif was employing an illegal worker.

The Police brought review proceedings and the licensing authority revoked the premises licence. Mr. Hanif
appealed. At the appeal, which was heard by District Judge Veits, his Counsel argued before the District
Judge that, since Mr. Hanif had not been prosecuted for employing an illegal worker under section 21
Immigration, Asylum and Nationality Act 2006, but had merely been given a civil penalty under section 15 of
that legislation, the crime prevention objective was not engaged.

At the hearing of the magistrates’ appeal, it was established that Mr. Hanif had employed the illegal worker
without paperwork showing a right to work in the UK, he had paid him cash in hand, he paid him less than
the minimum wage, he did not keep or maintain PAYE records and that, while he had deducted tax from the
worker’s salary, he failed to account to the HMRC for the tax deducted.

The District Judge held that because prosecution proceedings had not been brought, and no crime had been
reported, the crime prevention objective was not engaged; and that in any event the failure to pay the
minimum wage had not been the main basis of the licensing authority’s decision.

The Council appealed by way of case stated. It argued that it is not necessary for a crime to have been
reported, prosecuted or established in a court of law in order for the crime prevention objective to be
engaged. The licensing objectives are prospective, and are concerned with the avoidance of harm in the
future.

The matter came before Mr. Justice Jay. He accepted all of the Council’s arguments. In his view, there was
clear evidence of the commission of criminal offences, both in relation to the non-payment of the minimum
wage and also tax evasion. As for the offence of knowingly employing an illegal worker, he considered that,
based on the fact that the employee could not provide the requisite paperwork, a national insurance number
or a tax code,  the clear inference was that Mr. Hanif well knew that he was employing an illegal worker. A
deterrent approach was justified on the facts.

Mr. Justice Jay decided that remission of the case to the Magistrates’ Court was not appropriate, since he
considered that the Council’s decision to revoke was clearly correct. In reaching that decision, the Learned
Judge pointed out that employing an illegal worker involves not only defrauding the Revenue, but also the
exploitation of vulnerable individuals including, here, by not paying them the minimum wage.

The Learned Judge ordered Mr. Hanif to pay costs in the High Court in the sum of £15,000 and ordered
costs of the Magistrates' proceedings in the sum of £4000.

Reflecting the importance of the principle that it is not necessary for a prosecution to be brought in order for
the crime prevention objective to be engaged, Mr. Justice Jay certified the case as appropriate for citation in
future cases under the relevant Practice Direction. This means that the judgment can be cited in future
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cases.

Philip Kolvin QC and David Dadds appeared for East Lindsey District Council, instructed by Dadds LLP.

Every dog has its day

On Friday 7th April 2016 the UK’s largest brewer of craft beers, Brewdog, saw off an appeal against a grant
of a licence for its new bar in Micklegate, in York’s Cumulative Impact Zone.

A local restaurateur and resident had brought the appeal against the grant, on the grounds that the grant
would add to the cumulative impact of nuisance and disorder on what was formerly the notorious
“Micklegate Run.” But Brewdog argued that a grant would not undermine the licensing objectives, since its
track record showed that it sold premium beer at higher prices, and did not attract the kind of clientele who
were liable to cause problems in the public realm.

The Court held that the decision of York City Council was not wrong, and so dismissed the appeal. Full
reasons will be given later.

Philip Kolvin QC acted for Brewdog, instructed by Kuits Solicitors.

Bingo in pubs: Gambling Commission wins Greene King appeal

In a much-anticipated decision, the Upper Tribunal has found that the Gambling Commission acted within its
legal powers when it refused to grant Greene King a bingo operating licence to provide commercial bingo in
its pubs.

In the first gambling appeal ever to reach the Upper Tribunal, Greene King argued that the Commission had
exceeded its powers when it refused to grant an operating licence enabling Greene King to offer bingo as
well as high stakes (B3 and B4) gaming machines in some of its pubs. They submitted that the
Commission’s refusal trespassed on the territory of licensing authorities carrying out their premises licensing
functions.

Judge Howard Levenson rejected those arguments.  Instead he found that the Commission as national
regulator has the legal power to refuse an application for an operating licence if it considers granting the
application would not be reasonably consistent with the licensing objectives. He therefore ordered the case
to be sent back to the First-tier Tribunal for reconsideration.

The Commission’s position is that commercial betting, gaming and bingo and any associated high stakes
and prize machines, should only be provided in separate premises licensed for that specific purpose –
premises that adults make a deliberate choice to visit in order to gamble.
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The full judgment can be found here.

Philip Kolvin QC and Christopher Knight represented the Gambling Commission.

Pump and Boneyard loses licence

The facts of Pump and Boneyard, whose licence was finally buried by District Judge Angus Hamilton on 3rd

February, read like a licensing exam paper.

The venue was formerly a typical petrol station, with pumps covered by a canopy and a small convenience
store with an off-licence to sell alcohol until 11 p.m. and late night refreshment all night. The site is off the
southern edge of the Shoreditch Triangle cumulative impact area designated in Hackney’s policy. To the
east lies a further CIA designated by Tower Hamlets.

An entrepreneur, Robert Newmark, of Beach Blanket Babylon renown, had twice tried and failed to secure
variations to turn the venue into a bar/restaurant, utilising the existing building and covered forecourt. So he
set out to do it anyway in a manner which, so claimed he and his lawyers, required no licence variation at all.

He built fourteen food stalls and installed seating and tables in the former forecourt, trading only until 11 p.m.
so as to avoid the need for a premises licence for late night refreshment. Inside the convenience store, he
took out all the shelving units, replacing them, shelf for shelf, and in the same position, with tables and
seating. This was to consume food cooked in the former store, and with the benefit of the licence for late
night refreshment. Of course alcohol sold in the former store could not be consumed there, because it was
an off-licence, so customers were asked to take their drinks outside, to drink them on the forecourt. And he
remove the glass front of the store and built an extension to it, strictly (as he said) off the premises, so that
alcohol could be sold directly from the store to customers standing in (and consuming from) the new
extension.

Hackney’s Licensing Sub-Committee was not impressed. It revoked the licence, chiefly because this
represented a total transformation of the premises without consent, in an area already suffering from
significant stress, albeit not in the cumulative impact area.

Before the Magistrates’ Court on appeal, the Appellant argued that the business was trading strictly within
the existing licence, that the premises was causing no direct, demonstrable harm or at least none that could
not be controlled by conditions, and that in any case section 182 guidance (paragraph 13.37) prevented
revocations on review on grounds of cumulative impact. This raised a number of issues of principle, and
wider interest.

(1) Was the transformation of the premises lawful?

As every student of licensing law knows, consumption is not a licensable activity. This means that, at least in
theory, every supermarket could get a premises licence for its building and then turn its car park into a large
outdoor bar every night. What is to stop that happening? This exercised the minds of DCMS officials when
the Licensing Act 2003 (Premises Licences) Regulations 2005 were being formulated, with the consequence
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that the prescribed application form contains this note for guidance:

1.  Describe the premises, for example the type of premises, its general situation and layout and any
other information which could be relevant to the licensing objectives. Where your application includes
off-supplies of alcohol and you intend to provide a place for consumption of these off-supplies, you
must include a description of where the place will be and its proximity to the premises.

If the applicant refers to an adjacent drinking area, it is always open to the licensing authority to impose
conditions regulating its use. If the applicant doesn’t refer to the adjacent area, then nothing in licensing law
prevents its subsequent use. However, in such a case, the licensee should not be surprised to receive an
application for review if there is harm to the licensing objectives.

In this case, however, the Council contended that the premises was in breach of its licence. This gave rise to
some further arguments about whether a licensee was entitled to alter features on the licence plan which the
regulations do not require to be shown on the plan in the first place. In Licensed Premises: Law, Practice and
Policy, it is contended that the plan is the plan and cannot be changed without a variation, whether the
features being changed needed to be shown in the first place or not. The features on the plan, be they
snooker tables in a club, shelving in a supermarket or seating in a restaurant, all give assurance to the
licensing authority that the premises will be used in a particular way, rather than the licence attaching to a
large blank space which could be used, say, for vertical drinking. As such, variations to the layout cannot be
made without variation to the licence.

In this case, it was not necessary for the District Judge to resolve that argument because there were
variations which quite clearly did require variations to the licence, e.g. the installation of a wholly new kitchen,
removal of the perimeter glazing, installation of a new bar etc.

(2) What relevance were criminal breaches?

The Council argued that much of what had occurred was criminal, e.g. the breaches of licence conditions,
breach of smoking legislation, playing of live music in the former court etc. It argued that, on the authority of
R (Blackpool Council) v Howitt 2008 EWHC 3300 (Admin) criminal acts of whatever sort engaged thee
licensing objective of the prevention of crime and disorder, even if they were not disorderly. The District
Judge accepted that the principle applied here.

(3) Could planning be taken into account?

It is well known that national guidance advises that the systems of planning and licensing should be kept
separate that control should not be duplicated. Nevertheless, in this case, Hackney’s long-standing and
unchallenged licensing policy stated that normally planning consent should be obtained first. Here, it had not
been. It was therefore argued that since the Court stands in the shoes of the licensing authority for the
purpose of applying its policy, the absence of planning permission was a material consideration. Further, the
Council argued that the failure to secure planning permission (which had been refused twice), demonstrated
a cavalier approach to regulation which could be taken into account on that ground alone. In the event, the
lack of planning was taken into account by the District Judge.

(4) Could cumulative impact be taken into account?
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The Council acknowledged that national guidance sets its face against the culling of licensed premises
based on cumulative impact and that it is wrong to call in individual licences for review when the issue is
cumulative. Nevertheless, the District Judge found “compelling” the Council’s argument that it was entirely
legitimate to take cumulative impact into account in the case of a misbehaving licensee. The rationale is that
one should not be able to attain through unlawful action that which would never have been (and was not)
granted through applications for variation, and that the consequences of such unlawful behaviour are more
serious in cumulative impact areas than in areas not suffering from stress. This is an important conclusion,
giving further teeth to licensing authorities where regulatory breaches take place in cumulative impact areas.

In the result, District Judge Hamilton dismissed the appeal and awarded costs of £25,416 to Hackney
Council.

The judgment can be read here.

Philip Kolvin QC of Cornerstone Barristers represented Hackney Council, instructed by Butta Singh.

Hemming – Supreme Court judgment answers questions and raises others

The sex fee wars are set to continue following the long-awaited ruling of the Supreme Court. The Court has
cast doubt on the legality of Westminster City Council’s charging regime by referring it to the European
Court of Justice for further consideration. However, the Court has ruled that the Council could have charged
the same sums in a different manner. But the sting in the tail is its ruling that such fees are subject to
European Treaty concepts of proportionality, whose reach and defining principles will inform the next
generation of licence fee debates.

Philip Kolvin QC, the Head of Cornerstone Barristers, who acted for the claimants in the case, will be
conducting a Masterclass on licence fees from 3rd – 5th June in London, Leeds and Birmingham, which can
be booked here. The Masterclass will include a full debrief on the issues flowing from the Supreme Court
judgment.

A transcript of the judgment can be found here.

Philip Kolvin QC says:

“The Hemming case has shone a clear light on the practice and principles of charging. It has established
that fees must be determined by a committee or officer with delegated authority to do so, that they must be
kept under review, that both surpluses and deficits are to be carried forward, and that authorities must
ring-fence the fees and may not make a profit from the system. The decisions in the High Court and the
Court of Appeal established that renewal fees could include monitoring and compliance costs. The main
issue in the Supreme Court was a narrow one, applying more to Westminster than any other authority, of
whether an applicant could be charged the costs of prosecuting those without a licence. The High Court and
a unanimous Court of Appeal said no. The Supreme Court said maybe, subject to proportionality, a test upon
which it has declined to give any guidance.
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Westminster argued that it could charge such fees because a prosecution is an authorisation procedure
within the meaning of the Services Directive. The Supreme Court gave short shrift to that. Westminster also
said that it could charge the whole fee – including sums representing prosecution costs – up front, provided
that it refunded those sums to losing applicants. The Supreme Court decided that that was sufficiently
unclear to require the consideration of the European Court of Justice, a process which will take 18 months or
so to complete. But the Supreme Court decided that the Council could retrospectively set fees on a basis
suggested by the Court, that part of the fee was paid up front and the remainder – representing the
prosecution costs – were paid on success. In so deciding, the Court has held that, charged in that way, the
sum representing the prosecution costs, although charged to a licence applicant, is not a “charge incurred
from the application” under the Services Directive. While that is convenient domestically, since it allows the
professional regulators, who intervened in this case, to continue charging the professions as before, it is a
linguistic and logical riddle which will take some time to unpick in future litigation both here and in Europe.
For the Hemming claimants, lawful operators who were paying £29,000 each year for each of their licences,
£27,000 of which was levied to fund the Council’s £350,000 a year campaign to hound unlicensed criminals
from the borough, the fight for justice must continue.

Philip Kolvin QC led Victoria Wakefield of Brick Court Chambers and Matt Hutchings of Cornerstone
Barristers, instructed by Stephen Dillon of Gosschalks.

In defence of small licensees - Festac v London Borough of Islington

If you act for a large organisation – a pub or night club chain say – which has had trouble at one of its
venues, an experienced licensing practitioner’s first thought is always to find a sacrificial lamb  to stave off or
defend a review. The plea is that the organisation does not invite, incite or condone breaches of condition,
drunkenness or poor management, and so it has been necessary to make personnel adjustments to ensure
that the untoward event(s) will never again be repeated. Such adjustments may involve losing the DPS or the
door company, or both.  The ritual sacrifice performed, the Gods of licensing declare themselves well
pleased, and the rumbling from the heavens ceases.

If, however, you act for a small licensee – the owner of a corner shop or small pub say – who has bought
suspect goods off the back of a van or been less than assiduous with observance of licence conditions, the
story can be very different. Now, the licensing authority or police will maintain that much as it might be
desirable to sacrifice the DPS, any new DPS would be answerable to the same owner, who cannot be
trusted, so sadly the licence must fall, and with it the business and livelihood of the licensee. The argument is
advanced with even greater force if the licensee also happens to be the DPS, a common occurrence in small
businesses. Removing the DPS is gumming at the capillaries when nothing short of severing the artery will
do. This argument is routinely accepted by licensing sub-committees and magistrates.

Until now.

Festac is an acronym for a Nigerian festival of arts and culture. Less gloriously, it is also a small bar and
nightclub half way up the Holloway Road. Among the alleged misdemeanours of its licensee were: failure to
report a stabbing; mopping up the blood; operating without functional CCTV; disconnecting a noise limiter
whose level had been set by the Council; turning up the sound levels immediately following an officer visit;
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repeatedly breaching a last entry condition even following a police visit etc. The Licensing Sub-Committee
revoked on the conventional basis: the licensee could not be trusted, so no matter whom he employed to run
the premises they would be answerable to him, so there was no option but to euthanase the business.

The appeal, however, came before an enlightened panel of Justices. They accepted that it is possible, even
in a small organisation, to separate out, on the one hand, business and hospitality functions and, on the
other, compliance functions. The fact that statute requires the appointment of a Designated Premises
Supervisor who is him/herself a personal licensee in their own right, is proof of that particular pudding. They
followed a suggestion of a condition that the licensee should not directly participate in matters of compliance,
and that there should be a DPS present at late night events who would be individually responsible for
ensuring compliance. On that basis, the appeal was allowed and the licence saved.

While this solution will not always be apposite, it underlines an important point. If the immutable rule is that
large businesses can make mistakes but small businesses can’t, the rule acts discriminatorily against small
businesses. Engaging with small businesses can sometimes be frustrating for licensing authorities, since
proprietors may not do “licensing speak” in the way that solicitors and other representatives acting for larger
organisations invariably do. Solutions may be less easy to find. But it is no less important to try to find them.
If a route can be identified to enable a small business person to retain their licence, it is incumbent on all in
the system to do so, and not automatically to reach for the mantra that the root of the problem is the licensee
so only revocation will do. Festac is no binding precedent, but it is an example of how an imaginative
approach can be used to save a business and give it a further chance.

Costs

An important footnote is that the Council was ordered to pay the licensee £9,000, even though its basic case
about mismanagement was accepted. This was because it had been encouraged to negotiate by the
Justices at the case management hearing, but had declined to do so. This was considered to be
unreasonable. This highlights a further lesson in good practice. Whether or not the decision itself was right at
the time, circumstances do change. As Hope and Glory instructs, the job of the appeal court is not to review
the decision made, but to decide based on the current evidence whether the decision is wrong. If the
licensing authority unreasonably fails to engage with emerging narratives in the case, it will rightly face costs
applications from successful appellants.

Philip Kolvin QC, who acted for Festac, is the Head of Cornerstone Barristers and the Patron of the Institute
of Licensing.

This article was first published in Local Government Lawyer www.localgovernmentlawyer.co.uk

Publications

Cornerstone on Councillors' Conduct: Book Review
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The December edition of the James Button and Co-Bulletin features a review of "Cornerstone on Councillors'
Conduct", written by Cornerstone Barristers and edited by Philip Kolvin QC.

According to the review, Cornerstone Barristers has produced a "book which is not only extremely useful
from a professional standpoint, but it is also eminently readable."

It "is not just a handy reference book to Councillors' conduct: it is an indispensable guide and should be the
first port of call when questions arise", the review adds.

Cornerstone on Councillors' Conduct, which was published earlier this year, has been designed as a
readable, practical guide for all those involved in local government, including officers, councillors, monitoring
officers and lawyers.

To read the full review click here.

Cornerstone on Councillors' Conduct

Edited by Philip Kolvin QC, Head of Cornerstone Barristers, and written by members of
Chambers, Cornerstone on Councillors’ Conduct identifies and explains the standards that govern the
conduct of those elected to Local Government in England and Wales.

Contributors to Cornerstone on Councillors’ Conduct include: James Findlay QC, Philip Coppel QC, Robin
Green, Harriet Townsend, Wayne Beglan, Damien Welfare, Estelle Dehon, Ryan Kohli, Robert Williams,
Emma Dring, Zoe Whittington, Jack Parker and Matthew Lewin.

The book has been designed as a readable, practical guide for all those involved in local government,
including officers, councillors, monitoring officers and lawyers.

With the foreword kindly contributed by Cllr David Sparks, the Chairman of the Local Government
Association, topics considered within the guide include:

The standards regime
Councillors’ conduct and decision-making
Complaints procedure
Challenging council decisions
Offences

Click here for further information.

 

Is appropriate necessary?
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In this article, I deal with a major change to the test for licensing intervention introduced by the Police Reform
and Social Responsibility Act 2011. Whereas the Licensing Act 2003 permitted regulatory interventions only
where necessary, the new legislation lowered the legislative threshold to “appropriate”. Here, I consider the
legal and philosophical basis of the necessity test, and the implications and lawfulness of the new lower
threshold.

Click here to see the full text

Politics, policing and licensing: Police and Crime Commissioners

The introduction of Police and Crime Commissioners (“PCCs”) on 22 November 2012 is the most significant
change to policing in 50 years.  Elections were met in the main with indifference and low turnout from the
voting public. This has not, however, diminished the powers of the successful candidates. In this article, we
shall consider the power and, as importantly, the influence and political drivers, of PCCs, and offer views as
to the impact they may have on licensing regulation.

Click here for full article

Simply Pleasure: Licence Fees

R (Hemming) v Westminster City Council [1] [2012] EWHC 1260 (Admin) and [2012] EWHC 1582 (Admin).

Click here for full text

Betting offices: are controls sufficient?

In 2008, the Labour Government published Fair Rules for Strong Communities. It was
a high level affair, carrying the imprimatur of four separate government departments
and a foreword by the Prime Minister Gordon Brown. It promised tough new rules on
alcohol, sex and gambling.

Click here for full text

Improving the system of appeals

The purpose of this article is to describe a number of problems with the system for licensing appeals
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under the Licensing Act 203 in England and Wales and to propose a series of solutions. If
implemented, the solutions would make appeal proceedings cheaper, speedier, fairer to all parties
and less of a burden on the court system.

Click here for full text

Illegal Enforcement

A case which started out as a squabble over licence fees for Soho sex shops has the potential to affect fees
for licences and other authorisations for all manner of service activities. The issue came to the fore in the
ground-breaking judgment of the Court of Appeal in R (Hemming) v Westminster City Council [2013] EWCA
Civ 591.

For full article, please click 008_NLJ_7569_SpeakersCorner_Kolvin

Betting offices: are controls sufficient?

In 2008, the Labour Government published Fair Rules for Strong Communities. It was a high level affair,
carrying the imprimatur of four separate government departments and a foreword by the Prime Minister
Gordon Brown. It promised tough new rules on alcohol, sex and gambling.

To read full article out of Journal of Licensing March 2012, Click here: Betting Offices are controls sufficient

Opening hours under the Licensing Act 2003

Opening hours under the Licensing Act 2003 (Journal of Licensing, 2011)

Hope & Glory webinar

A webinar produced in association with Local Government Lawyer, written and presented by Philip Kolvin
QC, dealing with the effect of the Court of Appeal’s important decision in Hope and Glory.

Click here to access on the Local Government Lawyer website
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The Overhaul of the Licensing Act 2003

A webinar produced in association with Local Government Lawyer, written and presented by Philip Kolvin
QC, dealing with the overhaul of the Licensing Act 2003 proposed in the Police Reform and Social
Responsibility Bill, together with other proposed changes affecting the night time economy.

Click here to view the webinar

Sex Licensing

The author of Sex Licensing (Institute of Licensing, 2010)

Leading text on the licensing of sex establishments.
Click here for further details
For a recent review, click here

Gambling for Local Authorities, Licensing, Planning and Regeneration

The editor of Gambling for Local Authorities, Licensing, Planning and Regeneration (Institute of Licensing,
2nd edition, 2010

Click here for further details
Click here for a selection of reviews of the first edition
For a review of the second edition, click here

The Mandatory Code - a lawyer writes

The Mandatory Code - a lawyer writes (Licensing Review, 2010)

The Licensing Act 2003 - Evidence and Inference

The Licensing Act 2003 - Evidence and Inference (Licensing Review, 2010)
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Premises licensing hearings under the Gambling Act 2005

Premises licensing hearings under the Gambling Act 2005, for ABB, March 2007.

Click here for full text

Sex Licensing

Sex Licensing (ACSeS Journal, 2009), describing the Policing and Crime Act provisions.

Click here for full text

Atkins Court Forms

Editor of Atkins Court Forms on Licensing.

The Soul of Licensing

The Soul of Licensing (Licensing Review, 2009), an article arguing for a policy-driven approach to licensing
decisions.

Click here for full text

A Provisional View

A Provisional View, Licensing Review, March 2007.

Halsbury’s Laws of England

Editorial Panel, Halsbury’s Laws of England (Public Health Volume)
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A Provisional View

An article dealing with a matter of fundamental importance to gambling operators under the Gambling Act
2005, the answer to which will determine their approach to licensing requirements for new projects under the
Act.

Click here for full text

Licensed Premises: Law and Practice

The managing editor of Licensed Premises: Law and Practice (Tottel, 2005), heading an editorial team of 30
writers drawn from leading players in the industry, local government, academia and the police.

For further details, click here

A contributor to licensing textbooks

Saving Open Space

Saving Open Space (GreenSpace, 2004). A guide to community campaigning.

Click here for a copy

Periodicals

A writer for many periodicals, including the Racing Post, Local Government Chronicle, Licensing Review,
Morning Advertiser, Current Law Week and Scottish Licensing Law Practitioner.

Hearings under the Licensing Act.

The producer of a LACORS training video on hearings under the Licensing Act.
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Halsburys Laws

Co-author of the Environmental Law volume of Halsburys Laws (Butterworths 2000)

Current Law Statutes

Commentary on Security Services Act 1996 for Current Law Statutes

Principles and Practice of Forensic Psychiatry

Co-author of chapters and articles on social and parenting factors affecting criminality, in Principles and
Practice of Forensic Psychiatry (Churchill Livingstone); The Power of Longitudinal Data (Cambridge
University Press); and British Journal of Psychiatry (1986- 1996).

Associations

Chairman, Best Bar None (2012 - )
Patron, Institute of Licensing (2011 - )
Chairman, Institute of Licensing (2004-2011)
Chairman, Purple Flag (2007 - )
Chairman, Civic Trust (2007 - 2009)
Director, Campaign to Protect Rural England(2004 - 2007)
Trustee of Campaign to Protect Rural England, London Region (2003-4)
Chairman of Crystal Palace Campaign, working for preservation of Crystal Palace Park(1998-2004)
Accredited member of Advocacy Teaching Panel at Inner Temple(2000)
General Council of the Bar: lecturing to barristers on Lord Woolf's Civil Procedure reforms (1999)
Worked on South Eastern Circuit's residential advocacy courses for pupils and junior tenants
(1997-8)
Committee member of Planning Bar's Pro Bono Unit (1995-9)
Member of Barristers' panel of Legal Assistance Trust, which supports the Legal Resources Centre of
South Africa (1990-5)
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